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"c. The proposed project buildings 18 through 27 are inconsistent with North 40 Specific 
Plan policy that the Lark District consist of lower intensity residential development with 
office, retail, personal services, and restaurants along Los Gatos Boulevard." 

The residential uses envisioned for the Lark District set forth in the Specific Plan include 

condominium, cottage cluster/garden cluster housing, row houses and townhomes. The 

description does not include live-work flats (reserved to the Transition and Northern Districts) 

or residential above commercial (reserved to the Northern District). The record indicates that 

buildings 18 through 27 are residential above commercial which is technically inconsistent with 

the identified uses in the Specific Plan for the Lark District. For purposes of the substantial 

evidence standard, the Town's finding is supported by substantial evidence. 

The Town also finds that the proposed location of the buildings is inconsistent with the 

Specific Plan for location of commercial use buildings on Los Gatos Boulevard closer to the Lark 

Avenue intersection. The Specific Plan envisions, but does not require, development of 

commercial uses along Los Gatos Boulevard. This is a discretionary determination of 

inconsistency with a subjective policy which the record indicates is supported by substantial 

evid ence. 

"d. The proposed project buildings 24 and 25 are inconsistent with North 40 Specific Plan 
Section 4-2 as it eliminates a "fourth access point off of Los Gatos Boulevard closer to th 
Lark Avenue intersection; are inconsis tent with North 40 Specific Plan page 3-1, Section 
3.1 Architectural and Site Character Goals and Policies, Policy DGS Residential Sitting 
that requires residential development to be located to minimize traffic, noise, and air 
quality impacts; and are inconsistent with the Commercial Design Guidelines beginning 
on page 3-2 which guide site plan development." 

Boulevard, and states that there is a possible fourth access point. The fourth access point is not 

a requirement. The Environmental Impact Report for the Specific Plan considered three access 

points along Los Gatos Boulevard. The record does not indicate, and Respondent does not 

identify, an objective factor or subjective goal or vision which a fourth access is material. 

Rather, the record indicates engineering issues in adding a fourth access point, including 

congestion, turn lane access issues and grade differences, and the Town's planning staff 
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recommended against a fourth access point. It is unclear from the record what information the 

Town relied on in support of this finding. The finding is not supported by substantial evidence. 

"e. The proposed project is inconsistent with North 40 Specific Plan Policy Section 2.4 an 
Appendix C of the Specific Plan as it does not address unmet housing needs for seniors 
and "Gen Y. "" 

Section 2.4 states in pertinent part that "(R)esidential development is focused on mulit­

family housing types and shall be designed to attract the unmet housing needs of the 

community." Appendix C - Young Adult, Senior, and Empty Nester Design Summary describes 

what members of "Gen Y" desire in living spaces and neighborhoods and what "Baby Boomers" 

want in retirement housing. There is substantial evidence to support Respondent's finding that 

the residential housing component of the proposed plan is inconsistent with the Specific Plan 

goals and policies as expressed in section 2.4 and appendix C. This is a discretionary 

determination of a subjective policy which the record indicates is supported by substantial 

evidence. 

"f. the proposed project is inconsistent with the Residential Unit Size Mix and Table set 
forth on page 6-14 of the Specific Plan and the Residential Unit Size Mix should have 
smaller units to come closer to the income distribution of affordable housing identified in 
the Town's certified General Plan Housing Element for 156 very low, 84 low and 30 
moderate income units." 

The table is neither a requirement nor objective standard, but rather, an example how 

the North 40 site could assist the Town to meet affordable housing needs of the community. 

The Town's Housing Element, Section 2.4 of the North 40 Specific Plan and appendix C add 

context to the table. The record identifies North 40 as the largest remaining site in Los Gatos 

for development. The record indicates that the Project provides for 49 residential units at very 

low income, one unit at moderate income and 270 units at fair market values well above 

moderate income.11 

The Town's General Plan Housing Element suggests that the North 40 site have 156 very 

low, 84 low, and 30 moderate income units, a total of 270. The Town determined that the 

Project should have smaller units to increase the number of units that meet these very low, low 

11 Estimated fair market values of $900,000 to $1,500,000. 
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and moderate income levels. The finding provides no guidance or specifics of what mix of 

affordable units among income levels is considered consistent. However, under the substantial 

evidence standard, the facts in the record are sufficient as substantial evidence to support the 

Town's finding. · 

"g. The proposed project, specifically buildings 18 through 27, would result in an 
anomaly of residential uses within an existing commercial land use context." 

This finding appears to restate the Town's finding in "c" above. Apparently, the 

anomaly is that the residential above commercial building is a specified residential use 

envisioned for the Northern District in the Specific Plan, but not for the Lark District. While 

there is an objective element, it is primarily a subjective policy. There is substantial evidence in 

the record to support the finding. 

"h. The only promised Below Market Rate housing is 49 units above Market Hall and the 
remainder would have home values estimated at $900,000 to $1,500,000 requiring a 20 percent 
down payment and income of approximately $130,000 to $200,000 per year." 

This finding is substantially the same as the Town's findings in "e" and "f" above. 

Respondent adopted its Housing Element in 2015, in part to meet its allocable share of existing 

and projected housing needs, including very low, low and moderate income households12. The 

housing element identifies the North 40 as the primary site for construction of affordable 

housing units, with an allocation of 156 units to very low income, 84 units to low income and 30 

units to moderate income; a total of 270 units.13 The record indicates that this is not an 

objective requirement, but a subjective goal. Petitioners' Project provides for 49 very low 

moderate income level. The 49 very low income units account for a modest percentage of the 

affordable units identified in the Housing Element. The record indicates that if the Town is 

unable to meet its share of housing need on the sites identified in its Housing Element, the 

Town is required to provide proposed actions for additional sites. Because North 40 is the 

largest site remaining for development in Los Gatos, the Town contends that approval of the 

12 201 very low, 112 low, and 132 moderate income units are allocable to the Town in its housing element. 

13 Table H-2 Summary of Community Strategies. 
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Project with its current allotment of affordable housing will make it difficult to meet the 

2 allocation for low-income housing. This finding is supported by substantial evidence. 

3 Accordingly, the Court enters the following decision and judgment: 

4 A. A writ of mandamus shall issue directing Respondent, Town of Los Gatos, to: 

5 1. Set aside Town of Los Gatos Resolution 2016-046 denying the applications for Vestin 

6 Tentative Map and Architecture and Site; 

7 2. Reconsider Petitioners' applications and the Project under the additional provisions 

8 of Government Code §65589.5, and specifically subsection (j); 

9 3. If, in the course of reconsideration, Respondent determines to again deny the 

10 applications and Project, Respondent shall determine whether the Project complies with 

11 applicable, objective general plan and zoning standards and criteria. 

12 a. If Respondent determines that the Project does not so comply, Respondent 

13 shall specify the applicable, objective criteria which the Project failed to comply. 

14 b. If Respondent determines that the Project does so comply, then Respondent 

15 shall make written findings, supported by substantial evidence on the record, that (1) 

16 the project would have a specific, adverse impact upon the public health or safety 

17 unless the project is disapproved, and (2) there is no feasible method to satisfactorily 

18 mitigate or avoid that specifically identified adverse impact other than the disapproval 

19 of Petitioners' applications. 

20 B. The Town's findings in "1. a" to "c" and "1. e" to "h" of Resolution 2016-046 are 

22 C. Approval of the proposed project shall require compliance with the applicable 

23 provisions of the Map Act and Housing Affordability Act. 

24 

25 

26 

27 

28 

Dated : June.!/' 2017 
n. Drew C. Takaichi 

dge of the Superior Court 

14 The Town is encouraged to supplement such find ings with objective criteria to enable Petitioners to remedy the 

inconsistencies identified in the find ings. 
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Case Number: 

Eden housing, Inc., Summerhill homes, LLC vs Town of Los Gatos , and Does 1 to V 
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PROOF OF SERVICE 

DfiPUTY 
. Lara 

DECISION AND JUDGMENT GRANTING WRIT OF MANDAMUS was delivered to the parties listed below the 
above entitled case as set forth in the sworn declaration below. 

If you, a party represented by you, or a witness to be called on behalf of that party need an accommodation under the American with 
Disabilities Act, please contact the Court Administrator's office at (408) 882-2700, or use the Court's TDD line (408) 882-2690 or the 
Voice!TDD California Relay Service (800) 735-2922. 

DECLARATION OF SERVICE BY MAIL: I declare that I served this notice by enclosing a true copy in a sealed envelope, addressed to 
each person whose name is shown below, and by depositing the envelope with postage fully prepaid, in the United States Mail at San Jose, 
CA on June 12, 2017. CLERK OF THE COURT, by Julie Lara, Deputy. 

cc: Robert William Schultz, Town Attorney, Town of Los Gatos, Civic Center 110 E. Main St. Los Gatos CA 95030 
Whitney Grace McDonald, Richards Watson & Gershon 847 Monterey St Suite 201 San Luis Obispo CA 93401 
Arthur Jay Friedman, Sheppard Mullin, Richter & Hamilton, LLP 4 Embarcadero Ctr 17th Floor San Francisco CA 
94111-4106 
Andrew L. Faber, Berliner Cohen, LLP 10 Almaden Blvd, 111

h Floor San Jose CA 95113 
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